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Alaska Department of Natural Resources v. United States, 816 F.3d 580 (9th Cir. 

2016) 

The State of Alaska asserted RS 2477 rights-of-way for four public trails crossing two 
neighboring restricted-title Native allotments near Chicken, Alaska. The State contended 
that the public's use of the trails preceded use and occupancy by the respective allotment 
owners, and that the owners took title subject to the State's preexisting ownership 
interests. The court examined the "Indian lands" exception to the Quiet Title Act's 
waiver of the United States' sovereign immunity, which applies if the federal government 
has a "colorable claim" that the lands in question are trust or restricted Indian lands. The 
United States can demonstrate a colorable claim if its position "was not undertaken in 
either an arbitrary or frivolous manner." The court distinguished between a "clear and 
undisputed" grant from the federal government to the State, and a "potential" grant of 
such an interest under RS 24 77. Since the allotment certificates alone gave rise to a 
colorable claim that the lands in question were restricted Indian lands, and the State could 
not definitively show that the asserted rights-of-way were validly granted before the 
allotments were issued, the Indian lands exception applied and the court was without 
jurisdiction. The court similarly affirmed dismissal of the State's claim under the 
Declaratory Judgment Act. 

The State also asserted title to the trails by condemnation, which the district court 
dismissed. But the Ninth Circuit reversed, finding that the federal government did not 
have to expressly consent to be sued for individual allotments, only reservation lands. 
Although the Ninth Circuit upheld the district court's subject matter jurisdiction, it 
rejected the State's claim as pleaded because the State had pursued a "confirm-and
condemn" claim, asking the court first to "confirm" the extent of its rights-of-way under 
RS 24 77, and then seeking condemnation of the remaining land. 
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Jolene Lyon petitioned to modify her child support order as the non-custodial parent of 
her daughter after she quit her job in Anchorage, moved to the village of Stebbins, and 
adopted a subsistence lifestyle. Lyon acknowledged that she was voluntarily unemployed, 
but argued that her decision was reasonable in light of her cultural, spiritual, and religious 
needs as an enrolled member of the Stebbins Community Association, the federally
recognized Tribe in Stebbins. 

Lyon argued that it was unreasonable for the superior court to direct its primary focus on 
her past income history while ignoring important factors, including the burden of the 
child support obligation on her free exercise of religion and the ameliorative effect of a 
subsistence lifestyle on her struggle with alcohol. 

The Alaska Supreme Court affinned the superior court's finding that it was unreasonable 
for Lyon to quit her job and move to Stebbins without plans to seek employment. 
Writing for the majority, Justice Bolger rejected the suggestion that Alaska case law 
effectively locks a parent into a particular career, but held a career change must be 
supported by a "lower-paying position" that will "ultimately result in personal or 
professional advancement." Justice Bolger noted that granting a parent absolute freedom 
to exit the workforce would undennine the purpose of ensuring that child support orders 
are adequate to meet the needs of children. He also urged that free discretion to exit the 
workforce would have enormous financial implications for Alaska Native children. 

Justice Winfree wrote an extensive dissent arguing that the majority's decision trivialized 
Alaska Natives' way of life. He argued that contrary to the superior court's analysis, 
Alaska Natives' cultural, religious, and spiritual connections to their tribes, their lands, 
and their subsistence activities are a normal way of life, not an escape from normal life as 
the majority characterized. 

Newtok Village, & Newtok Village Council v. Patrick, et al., Case No. 4:15-cv-0009-

RRB 

In fall 2012, competing factions of Tribal officials contacted BIA purporting to be the 
properly-elected officials for Newtok Village, a federally-recognized Tribe. In 2013, 
following a c01mnunity meeting called to resolve the leadership dispute, the BIA Area 
Director recognized a "New Council" as the validly-elected body representing the Tribe. 
The losing faction appealed this decision to the Interior Board of Indian Appeals (IBIA 
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13-134), where the IBIA stayed the Area Director's decision. The IBIA lifted the stay in
May 2014 and affinned the decision in August 2015.

In April 2015, under the direction of the "New Council," Newtok Village filed a lawsuit 
in federal district court seeking to enjoin three fonner Tribal officials from 
misrepresenting themselves as current Tribal officials, and seeking an order directing 
return of the Tribe's property. After entry of default judgment against the former Tribal 
officials, Judge Beistline issued a November 2015 order for writ of assistance requesting 
that the Alaska State Troopers assist the Newtok Village Council recover financial 
records, equipment, and recover possession of the former Tribal office building. The 
order also pennanently enjoined the three defendants from representing that they hold 
any official title or office with Newtok Village. 

Sturgeon v. Frost, 136 S.Ct. 1061 (2016) 

The U.S. Supreme Court added another chapter to John Sturgeon's long-running 
challenge to National Park Service's regulation prohibiting hovercraft in Yukon-Charley 
Rivers National Preserve. Sturgeon was initially stopped in 2007 by Park Rangers during 
his annual moose hunt and instructed he could not operate his hovercraft in the Preserve. 
Sturgeon filed suit in U.S. District Court seeking declaratory relief against the National 
Park Service on an "as applied" challenge to NPS's ban on hovercraft and helicopter use 
on state-owned navigable waters within the Preserve. Sturgeon sought a declaration: ( 1) 
that application of NPS regulations on State lands within NPS conservation system units 
created or expanded by ANILCA were void as applied to him; and (2) voiding any 
regulations authorizing NPS to enforce regulations solely applicable to public lands 
within conservation units on lands owned by the State, including navigable waters. 

Specifically, Sturgeon argued that§ 103(c) of ANILCA prohibited NPS from exercising 
its regulatory authority over state-owned navigable waters within park boundaries m 
Alaska. Both the district court and the Ninth Circuit rejected Sturgeon's challenge. 

The Supreme Court unanimously rejected the Ninth Circuit's distinction under § 103 of 

ANILCA between regulations applicable solely to public lands within conservation units 
like Yukon-Charley Rivers, and regulations that apply to federally-managed preservation 
areas across the country. The Court noted that the Ninth Circuit's isolation of this 

interpretation made little sense in the context of ANILCA and in Alaska as a whole 
because it would effectively negate any Alaska-specific regulations while pennitting 
nation-wide regulations, frustrating the purpose of ANILCA's unique considerations for 
Alaska's conservation system units. 
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The Court's decision was narrow, and it did not address the larger issues briefed 
concerning the scope of the Park Service's regulatory authority over "public" and "non
public" land as related to waters within conservation system units like the Preserve. 
Accordingly, among those issues remanded for further proceedings were the questions of 
whether the Nation River qualified as "public land" under ANILCA, and whether the 
Park Service had authority to regulate Sturgeon's activities on the Nation River, even if 
the river was not "public" land, or whether any such authority is limited by ANILCA. 

The case is currently before the Ninth Circuit without additional briefing and scheduled 
for oral argument on October 25 in Seattle. 

Maniilaq Association v. Burwell, --F.Supp.3d (D.D.C. 2016) 

This is the second case brought by Maniilaq Association relating to village built clinic 
leases with the Department of Health and Human Services (HHS) Indian Health Service 
(IHS). In the first case, the district court held that Indian Self-Detennination and 
Education Assistance Act (ISDEAA) Section 105(1) leases may be incorporated into an 
ISDEAA funding agreement but left the question of the required level of compensation 
for leases unanswered. In this case, as in the first, Maniilaq proposed retroceding the 
village-built clinic funds it received through its annual funding agreement with the IHS 
for the clinic in question, which: ( 1 )  essentially made HHS responsible for procuring 
village clinic space; and (2 ) required negotiation of a lease with the HHS Secretary that 
included reasonably-related expenses capturing the actual costs to operate the clinic as set 
forth in 25 C.F.R. §§ 900.69-900.74. IHS argued the cost elements are discretionary and 
therefore that it could limit the annual lease compensation to the $30,9 21 amount paid 
under the ISDEAA Section 106(a)(l). 

Frustrated with implementing regulations that "ran in every which direction," the court 
noted that the applicable regulations outlining lease compensation components varied 
significantly between mandatory and pennissive language. Befuddled with what the 
court viewed as "textual contradictions" ranging from varying terms from "expenses," 
"elements," to "costs," the court interpreted these ambiguities in favor of Maniilaq, 
finding that HHS had not offered any valid reason for preferring the permissive 
language-that would have allowed HHS to cap lease compensation at the 106(a)(l )  
amount-over the mandatory language Maniilaq advocated. 

In light of its ambiguous statute and contradictory regulations, and having invoked the 
Indian law canon of construction that ambiguities in statutes and regulations be resolved 
in favor of tribes (which is expressly codified in the ISDEAA), the court concluded that 
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HHS failed to meet its statutory burden of proving by clear and convincing evidence that 
it had valid grounds for rejecting Maniilaq's lease reimbursement proposal. And although 

the Secretary could decline compensation requests that were duplicative or unreasonable, 
she could not limit compensation to historical rates. 

Daniels v. Chugach Government Services, Inc., 149 F.Supp.3d 183 (D.C. Dist. 2016) 

John Daniels filed suit against Chugach Government Services, a wholly-owned 
subsidiary of Chugach Alaska Corporation, alleging racial discrimination under § 1981, 
national origin discrimination under Title VII, and age discrimination under the ADEA. 
Daniels had been employed as a systems administrator and sued Chugach after it hired a 
white male for a new position and then hired a younger African American male instead of 
Daniels for a lead position. The court granted Chugach's motion to dismiss Daniels' Title 
VII claim because it was exempt from the definition of "employer" under Title VII as a 
wholly-owned subsidiary of an Alaska Native corporation. 

But the court rejected Chugach's argument that Daniels'§ 1981 race discrimination claim 

was a veiled national origin claim filed under the pretense of race. Applying a broad 
definition of race, the court found that while there may be some overlap between claims 
based on national origin and claims under § 1981 based on ancestry or ethnic 

characteristics, potential overlap does not disqualify a claimant from going forward under 
§ 1981. The court also rejected Chugach's argument that it was immune from suit as an

instrumentality of the federal government. Noting that no court had extended immunity
to a private government contractor, the court refused to recognize Chugach's argument
that it was immune under § 1981 because it was operating under color of federal law as
an instrumentality of the federal government.

City of Kenai v. Cook Inlet Natural Gas Storage Alaska, LLC, 373 P.3d 473 (Alaska 

2016) 

Cook Inlet Natural Gas Storage, LLC (Cook Inlet) had subsurface leases with the State of 
Alaska and Cook Inlet Region, Inc. (CIRI) that allowed it to use the porous spaces in the 
subsurface estate as a reservoir for storing natural gas. The City of Kenai owned the 

surface estate above a portion of these reservoirs, and asserted an ownership interest in 
the same subsurface pore space while demanding compensation from Cook Inlet. Cook 

Inlet filed an action asking the court to determine who owned the subsurface storage 
rights. 
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The court analyzed the ownership of the pore space for the split estates under Alaska's 
mineral reservation statute in the Alaska Land Act (AS 38.05.125) because both CIRI and 
the State held their interests subject to the City's preexisting interest in the surface estate. 
The court agreed with Cook Inlet and concluded that the pore space was mineral in nature 
and thus fell under the broad statutory reservation of "all ... minerals .. . of every name, 
kind or description." 

The court also rejected application of the "American rule" that a cavern remaining after 
hard minerals are mined belongs to the surface estate owner because of the valid 
reservation of rights under AS 38.05.125. 

ASRC v. Pederson, Supreme Court No. S-15056; Superior Court No. 3AN-09-
10971CI 

Rodney Pederson, an ASRC shareholder, entered into a confidentiality agreement with 
ASRC required for ASRC shareholder records he requested. The confidential information 
covered by the agreement included a list with the names, addresses, and number of shares 
held by ASRC shareholders. In the agreement, Pederson agreed to use the confidential 
information only "to distribute a proxy solicitation to selected ASRC shareholders for the 
2013 ASRC annual meeting and election of Directors"; and to return to ASRC all written 
and electronic copies of the confidential information, along with "a statement signed 
under penalty of perjury that Pederson has returned all copies of the Confidential 
Information" by June 24, 2013. 

The confidential information was provided to Pederson on May 14, 2013. Thereafter, 
Pederson reproduced the confidential information in electronic fonn for a printer that 
mailed a proxy solicitation on his behalf to approximately 6,000 ASRC shareholders. 
Pederson failed to return any confidential information or provide the sworn statement by 
June 24, 2013. In October 2013, Pederson asserted for the first time that the agreement 
was not enforceable. On October 21, 2013, Pederson offered to sell the confidential 
information to ASRC. Pederson never returned any of the copies he made of the 
confidential information, and he never provided the sworn statement. In spring 2014, 

Pederson used the confidential information to send a new mailing. On August 27, 2015, 
Pederson returned to ASRC a hardcopy of the confidential information. 

The superior court adopted ASRC's proposed findings of fact and conclusions of law. 
The court concluded that the confidentiality agreement "is a valid, enforceable contract", 

and that Pederson materially breached the agreement by: failing to return any of the 
confidential information by June 24, 2013; failing to provide ASRC the sworn statement; 

failing to provide all electronic copies of the confidential information to ASRC; and 



2016 Alaska Native Law Update 
October 14, 2016 

Page 7 of 11 

I6,NDYE BENNETT 
BLUMSTEIN LLP

ATTOR NEYS • 
using the confidential information for purposes other than to distribute a proxy 
solicitation for the 2013 ASRC annual meeting. 

The court also concluded that, under AS 10.06.430(c), Pederson "offered for sale a list of 
shareholders" and "improperly used" the confidential information in spring 2014. 

The court ordered Pederson to return to ASRC all copies of the confidential information, 
whether hardcopy or electronic, and to provide to ASRC a statement signed under penalty 
of perjury identifying the number of hardcopies and electronic reproductions of the 

confidential information that were ever made and the names and e-mail and/or mailing 
addresses of anyone who received any of the confidential information, and that describes 

in detail how, when, and where any such reproductions were deleted, destroyed, or 
returned. The court awarded ASRC its attorneys' fees and costs. 

Tie in to Pederson v. ASRC, 331 P.3d 384 (Alaska 2014) (discussed at 2014 Alaska 
Native Law Update): In that case, the Alaska Supreme Court concluded that ASRC 
could require a shareholder who requested shareholder records to execute a 
confidentiality agreement prior to releasing confidential information to the shareholder, 
provided the agreement: (1) reasonably defines the scope of what is confidential 
information that is subject to the agreement; and (2) contains confidentiality provisions 

that are not unreasonably restrictive in light of the shareholder's proper purpose
1 

and 
the corporation's legitimate confidentiality concerns. 

In that case, applying the above standard, the court rejected ASRC's confidentiality 
agreement because it covered "all" information being released. Instead, the court ruled, 

the agreement must identify and differentiate between disclosed information that is 
confidential and disclosed information that is not confidential. The court found that 
requiring that Pederson be responsible if other shareholders disclosed confidential 
information, or requiring Pederson to obtain confidentiality agreements from other 
shareholders, was unreasonable. 

Akiachak Native Community v. Jewell, 827 F.3d 100 (D.C. Cir. 2016) 

In 2006, four Tribes and one Native individual-Akiachak Native Community, 
Chalkyitsik Village, Chilkoot Indian Association, Tuluksak Native Community (IRA), 
and Alice Kavairlook-brought suit to challenge the Secretary of the Interior's regulation 

1 According to the Alaska Supreme Court, requiring that the shareholder has a "proper purpose" helps to ensure that 
confidential information will not be used to the company's detriment or give a competitor an unfair advantage. 
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barring the acquisition of land in trust for Alaska tribes, other than for the Metlakatla 
Indian Community or its members. Plaintiffs argued that this exclusion of Alaska 
Natives-and only Alaska Natives-from the land into trust application process was void 
under 25 U.S.C. § 476(g), which provides: 

Any regulation or administrative decision or determination of a department 
or agency of the United States that is in existence or effect on May 31, 
1994, and that classifies, enhances, or diminishes the privileges and 
immunities available to a federally recognized Indian tribe relative to the 
privileges and immunities available to other federally recognized tribes by 
virtue of their status as Indian tribes shall have no force or effect. 

25 U.S.C. § 476(g). The State of Alaska intervened to argue that the differential 
treatment is required by the Alaska Native Claims Settlement Act (ANCSA). 

The district court granted summary judgment to plaintiff Tribes. The district court 
rejected the State's argument that ANCSA's extinguishment of aboriginal claims and 
Congress's declaration of purpose implicitly extinguished the Secretary's authority to 
take lands into trust in Alaska, and held that the Secretary's Alaska land-into-trust 
authority was conferred in 1936, Act of May 1, 1936, § 1, 49 Stat. 1250 (codified at 25 
U.S.C. § 473a), and was not explicitly revoked by ANCSA or any other legislative 
action. Having established that ANCSA did not revoke the Secretary's authority to take 
Alaska lands in trust, the district court next examined the legality of 25 C.F .R. § 151.1 
(the Alaska bar) and found it to be inconsistent with the congressional mandate that the 
Secretary not diminish the privileges available to tribes relative to the "privileges . . . 
available to all other federally recognized tribes by virtue of their status as Indian tribes." 
25 U.S.C. § 476(g). The State timely appealed the decision to the D.C. Circuit. 

During the pendency of the State's appeal, however, the Department of the Interior 
published a proposed rule addressing the acquisition of land into trust in Alaska. 
Specifically, the proposed rule deleted the Alaska Exception and outlined the process by 
which Alaska Tribes could petition the Secretary to take land into trust. Fallowing the 
notice of rule-making, the State filed a motion to stay the rule-making pending appeal. 
On June 6, 2014, the district court issued an order granting in part and denying in part 
Alaska's motion to stay pending appeal. The district court found that the State would 
suffer no harm from allowing the rule-making to proceed, but granted the stay in part to 
prevent the Interior Department from considering specific applications or taking lands 
into trust in Alaska until resolution of the appeal. On December 18, 2014, the Interior 
Department published its final rule rescinding the "Alaska Exception," which became 
effective on January 22, 2015. 79 Fed. Reg. 76888. 
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The primary issue before the D.C. Circuit was whether the Secretary's new rule on 
Alaska trust lands-which removed the long-standing Alaska Exception-effectively 
mooted the original lawsuit the Tribes brought to eliminate the Alaska Exception in the 
first place. Federal Cowis do not have jurisdiction to decide any legal dispute before 
them. In a 2-1 decision, the appeals court ruled for the Tribes and the Interior 
Department. The majority opinion, written by Judge David S. Tatel, described the case 
as "classically moot for lack of a live controversy " and held that "[b ]ecause that 
regulation no longer exists, we can do nothing to affect Akiachak's rights relative to it ... 
. " Because the majority found there was no live controversy to be decided, it dismissed 
Alaska's appeal and ordered the district court to vacate the original judgment. Judge 
Janice Rogers Brown wrote a lengthy dissenting opinion and said she would have ruled in 
favor of hearing the State's case on the merits. 

State v. Central Council of Tlingit and Haida Indian Tribes of Alaska, 371 P.3d 255 

(Alaska 2016) 

The Uniform Interstate Family Support Act (UIFSA) requires states to recognize and 

enforce foreign child support orders in the same manner as orders issued by Alaska 

courts. The (UIFSA), as adopted by Alaska, includes federally recognized tribes in its 

definition of "states." Although the state Child Support Services Division (CSSD) 

worked with the Central Council of Tlingit and Haida Indian Tribes of Alaska (the Tribe) 

to enforce child support orders concerning member children originating from Alaska 

courts, it refused to enforce such orders originating from the Tribe's court system. In 

2010, the Tribe sued the State seeking a declaration that the State must recognize and 

enforce the Tribe's child support orders. The trial court granted to the Tribe summary 

judgment and the State appealed. 

The Alaska Supreme Court affirmed, holding that the Tribe's inherent authority to decide 
child custody disputes, first discussed in John v. Baker, 982 P.2d 738 (Alaska 1999), also 
included the authority to decide child support. The Court held that such inherent 
authority exists, even where a parent may not be a member of the Tribe, because the basis 
for such an exercise of inherent authority was "tied to the child rather than the parent," 
thus falling squarely within the Court's precedents concerning tribal court authority to 
adjudicate disputes involving member children. Justices Winfree and Stowers concurred 
in part, agreeing that the Tribe's inherent authority over member children included the 
authority to issue child support orders, but finding unnecessary the Court's affirmative 
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holding that such authority extends to nonmember parents. Because that issue was not 
presented by the facts of the case, the concurring opinion suggested leaving the question 
for another day. 

Estrada v. State, 362 P.3d 1021 (Alaska 2015) 

The Alaska Department of Fish and Game (ADF&G) cited four subsistence fishermen for 

taking more sockeye salmon than their subsistence pennit allowed. The fishennen 

challenged the citation on the grounds that ADF&G and the Board of Fish (the Board) 

did not properly promulgate harvest limits via the Alaska Administrative Procedures Act 

(AP A). The district court agreed and dismissed the charges. The Alaska Court of 

Appeals reversed, and the fishermen filed a petition for review. 

The Alaska Supreme Court reversed the Court of Appeals, ruling that the Board's 

authorizing statute required any harvest limits be set by formal regulation and adopted 

incompliance with the APA. ADF&G defended the harvest limit on the grounds that the 

Legislature gave the Board authority to allow ADF&G to set and enforce harvest limits 

based on the Agency's discretion. The Court disagreed, finding the harvest limit, and 

ADF&G's enforcement powers pursuit to the limit, fell within the APA's definition of 

"regulation," which caselaw characterizes as a practice which "implements, interprets[,] 

or makes specific the law enforced or administered by the state agency" as well as one 

which "affects the public or is used by the agency in dealing with the public." Because 

the Court found the harvest limit fell within the APA's definition of "regulation," and 

because it was undisputed the harvest limit was not promulgated in compliance with the 

APA, the Court set aside the fishermen's citations. 

HB 200 -The Legislative Fix of Native Village of Tununak v. State, 334 P.3d 165 

(Alaska 2014) 

In June 2013 the Alaska Supreme Court issued Native Village of Tununak v. State 
(Tununak I), 303 P.3d 431 (Alaska 2013) holding that the Indian Child Welfare Act 
(ICWA) mandated good cause to deviate from ICWA's adoptive placement preferences 
be proved by clear and convincing evidence, not the weaker preponderance of the 
evidence standard. However, in light of the U.S. Supreme Court's decision in Adoptive 

Couple v. Baby Girl, 133 S.Ct. 2552 (2013), Court requested additional briefing on how 
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Adoptive Couple affected the outcome of the Native child's final adoptive placement. In 
Native Village of Tununak v. State (Tununak II), 334 P.3d 165 (Alaska 2014) the Court 
ruled that, in order to be considered as an adoptive placement option for children in the 
custody of the State, family members, and other Native families must file formal 

adoption cases. Justice Daniel Winfree dissented, noting that filing a formal petition for 
adoption is a complicated process requiring the assistance of a lawyer, and the vast 

majority of Alaska Native families (especially those in rural Alaska) lacked access to or 
resources for an attorney, thus creating a significant hurdle for most families seeking to 
assert their rights under ICWA. 

In 2015, the Walker Administration introduced legislation, HB 200, to codify measures 
intended to reduce the legal burdens imposed by Tununak II. Under HB 200, family 
members may file a "proxy for a formal adoption petition," in lieu of the legal petition 
required under Alaska Adoption code. The Act defines "proxy" as a: 

(1) request by a relative, tribal member, or other Indian family interested in immediate

placement and adoption of a child at any court hearing in the child-in-need-of-aid

proceeding;

(2) a request by a relative, tribal member, or other Indian family interested in

immediate placement and adoption of a child, conveyed to the department by

telephone, mail, facsimile, electronic mail, or in person;

(3) request by the Indian child's tribe, or a tribe in which the Indian child is eligible

for enrollment, to the department on behalf of a relative or tribal member; or

(4) a proxy for a formal petition as established by the department in regulation.

Governor Walker signed HB 200 into law on May 31, 2016 . 
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