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YOUR PRESENTER: CHRISTINE WILLIAMS

Christine is an adjunct law professor on government contracting at Seattle 
University School of Law’s Alaska Campus, as well as an adjunct master’s 
instructor on government contracting and the 8(a) Program at Alaska Pacific 
University. She concentrates her practice on Government Contracting from 
counseling on qualifications and administration to disputes and companies in 
crisis. She represents clients in defending against federal investigations, 
including investigations/reports by the Office of the Inspector General, the 
Department of Justice, and the GAO. Christine also counsels companies on 
the procurement and administration of government contracts across all 
agencies. She has especially deep experience in the SBA and Section 8(a) 
Programs. Prior to Outlook Law, Christine was vice president and general 
council for a large Alaska Native Regional Corporation. She was also partner 
with Davis Wright Tremaine, Perkins Coie, and an attorney at Patton Boggs. 
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Objectives of the Discussion

Rothe

• Background of Rothe

• Amici on the Rothe Case

• Decision of the DC Circuit Court of Appeals

• Potential Next Steps

US DOT/DOT PF

• Background

• Policy Shift/Awareness
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Background: DynaLantic Case

• Constitutionally Challenged the SBA’s Section 8(a) Program

• As-Applied Challenged to that Industry

• While DynaLantic was going on Rothe case was stayed or was it

• Discovery going on

• DynaLantic Settles

• No distinction made-no movement by DoD at the end of 2 years

• Summary Judgment Motions in Rothe

• Decision by the Court
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Rothe Goes to the DC Circuit Court of Appeals

• Rothe v. DoD/SBA

• Amici for both sides coming strong

• For Rothe (WOSB/HUBZone)
• Pacific Legal Foundation and Center for Equal Opportunity

• Mountain States Legal Foundation

• Center for Individual Rights
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Rothe Parties

• Amici for DoD/SBA

• NAACP Legal Defense and Educational Fund, Inc.

• Asian Americans Advancing Justice (AAJC)

• Leadership Conference of Civil and Human Rights
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Native American Parties in Support of 
DoD/SBA
• Native American defined as American Indian Tribes, Alaska Native

Corporations, and Native Hawaiian Organizations
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Briefing Positions

• DoD/SBA: Strict Scrutiny: Highest Standard of Review

• Rothe: Strict Scrutiny: Highest Standard of Review

• Amici (except for Native American Amici): Strict Scrutiny

• Native Americans Political/Economic Classification

• Furthering the federal policy of self-determination and economic self-
sufficiency

• Sovereign to Sovereign  THUS Rational Review Standard

• Support the other Participants and lower court rulings

Outlook Law, LLC 8



Native American Main Points

• Foundation in very strong Indian Law and ANCSA

• Should not find the Program unconstitutional on any grounds

• Time limited business development program

• Aspirational goals-not mandated

• Goals throughout the program-milestones

• Focus on the statute, not the regulations

• Hit Adarand, Croson, & Morton v. Mancari head on, as well as quoting
Scalia

• Hit hard on DC Circuit Precedence following US Supremes
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Native American Main Points

• Backed up justification for Program if found under strict scrutiny but
did not concede it fell under that standard of review: tight rope walk
through out the footnotes

• Told stories and quoted cases on forced dependency and decimation

• Backed it up with current statistical data both from Participants and
the census bureau
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Put it into Procurement Dollars

• Contrast to $$.  Between 2012 and 2014 five non-competitive awards
worth over $20 Million were awarded to all Native American 8(a)
businesses

• In FY 2013 alone, the Federal Government obligated over $459 billion
to procure goods and services, of which approximately $164 billion,
or roughly 36% was non-competitive

• Alaska Native Corporations derive, on average, 34% of revenue from
SBA programs

• Alaska Native Corporations give back to their
communities/shareholders 75 percent of their profits
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The Rothe Court: DC Circuit Court of Appeals

• 3 Judge Panel

• Henderson, Griffith, and Pillard

• Pillard delivers the opinion of the Court (with Griffith) 28 pages

• Henderson delivers the dissent 27 pages

Outlook Law, LLC 12



Standard of Review

• First up to bat: Standard of Review

• Focuses on the statute-this is a facial Constitutional challenge

• 8(a) uses facially neutral terms-different from other statutes that
expressly limit to racial or ethnic minorities or specifically direct third
parties to presume minorities are automatically eligible

• Contrasts to some of the SBA regulations

• Court quotes oral argument and limits Rothe to his statement that it
the racial presumption is in the statute
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Standard of Review

• Not so, the Court finds
• No racial classification in the statute, so rational review
• Socially disadvantaged is neutral on its face-Western States
• Regulations may carry it out differently, but it applies to individuals within

groups
• Aspirational goal-targets not mandates
• Takes issue with Rothe’s contention that the statute operates in a certain

way
• Notes that Congress found there may be discrimination against certain

groups, but that was in the findings, not the operating language of the
statute: not limited to certain groups-jettisoned earlier language

• Distinguished earlier case law on regulatory interpretation (1980)
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Policy Points the Court Makes

• Court will construe the statute to avoid constitutional problems
unless the construction is plainly contrary to the intent of Congress

• Policy makers may act with an awareness of race-unaccompanied by a
facial racial classification or a discriminatory purpose-without
subjecting the resultant policies to the rigors of strict constitutionality
scrutiny

• Mere awareness of race in attempting to solve a problem does not
doom that endeavor at the outset
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Policy Points the Court Makes

• Quotes Scalia

• Addresses Croson

• Addresses Adarand

• Feed Fullilove in oral argument
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Dissent

• Takes after alleged presumption in statute

• Follows and quotes the Federal Register from 1980 forward

• How does the dissent view Native Americans

• With subtlety

• []member of. . .

• In Pari Materia-members of groups (versus groups) are deemed
socially disadvantaged

• This is not necessarily true for regulatory reasons, avoided by the
dissent
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Next Steps

• Silence is golden

• Offer to settle-early on

• En Banc?

• US Supremes?

• Cert. Denied?
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Switching Gears

• National Policy Shift
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US DOT was Refusing to Recognize ANCSA

• Popcorn states

• Disadvantaged Business Enterprises (DBE)

• MOU with the SBA (codified)

• Refuses to recognize ANCSA

• Will only accept provisions of ANCSA when they do not realizing they
are accepting them [8(a)]

• ANCSA came before DOT’s statutes-which one?  You guess because
that is not substantiated nor is it in the current regulations
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Senator Sullivan, with Sen. Murkowski, and 
Congressman Young take up the Fight
• Testimony of Foxx

• SBA gets involved

• Back up supplied

• DOT re-examines its position, ANCSA, and policy

• DOT reissues a policy about two weeks ago
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DOT Recognizes ANCSA

• DOT issues guidance

• SPREAD THE WORD
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DOT Recognizes ANCSA

• This represents a policy shift. The guidance issued by DOT is in the form of Q&A/FAQs.
Here is the abbreviated version and the link at the bottom.

• ANCs do not have to be 8(a) certified to have ANC rules apply instead of the tribal rules
(like the SBA regulatory format)-meaning ANCSA was recognized

• ANC status of the parent must be established as it is with other programs

• SBA has agreed to certify size

• The request of certification of size requirement can come from the ANC owned firm or
the DOT recipient state agency

• 8(a) and three years after still have the same eligibility status

• SBA is certifying to the SBA’s size standard, not the size standard of the DOT. This follows
since they are accepting the 8(a) participants who are also certified under SBA size
standards

• https://www.transportation.gov/civil-rights/disadvantaged-business-enterprise/official-
questions-and-answers-qas-disadvantaged ---GO TO UPDATED GUIDANCE
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Questions???
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